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Tallott v. T,

“Talbott v, il

Tiniorr v. Tasciss, Appellant,
Divisien Two, July 5, 1600, »
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Appent from Noduicay Girouil Court.—Tox. C. A3
Tudga,

n0xY,

Reversoo,

Wirsran €. Trasor for appellaut,

(1) Tn the will wier considernition, the word “chil-
deen” mcans el chiren as ot . tha paraal oo and
bt themselves to pareutal conteol, nnd the worda “far
Deciced Jane 519 St tox ke e Desid 3 3

Tomo for fiee and my ehiliren,” i most, [t the fife estate in
the widose to s for a hunne, only 50 Tomg a5 the ehildeen ans
mder parental care and continue to teside on ihe “homa
farm.” (3) Whutever coustrnetion may e adopted, it is
quite eostain the plaintif, being twen old, aud hay-
ing abandoned the furm us n hom for sis yeurs before lie con
mezd lia snity the infarest. b ook noder the provi
e e T st exgied-end mt ot th s o the
mother, can e assert any right, 1 Posry o Trosts (2 Bd),
seo 118,

Guowsey & Growwey and T, B Newsax for ro-
spondent.

(1) By thio claviss of the wil in question, no active dntics
e roqired of the wite, aud the 56 or teust mplied s
simple ar passive and vestod the ostato conveyed in tho coifinis
que trust 45 4 cluss, 1 tenante in common during the Tife of
the widow. R, 5. 1889, sec. 8533; Porry on Trusts (4 Fd.),
sees, 208 and 5063 3 Minors' Tustitutes, secs, 180, 962 and
963; 27 Am. and Eng. Ene. Tav, ., 208,117, 118, 124,
910 and 911; Fleming v. Ray A
‘passivo st or vse, whore i e e i duty fn-
posed on bim, is sxecuted by tho statute of uses.  Bowmun v,
\mundsv Sesaat 1 e i
s Appenl, 55 X. IL. 3 v, Broonor, 63 111, 34
Righ v. Biugenheimer, il B4; OTiloy v Meiormn,
13 8. W. Rop. 360; Pughv. Hayes, 113 o, 424, 43%; 3 far.
miva @ Wills (5 Am, Bd.), pp- 56 and 57, i
ware coneoded that an nctive st was

Aetivs duties uss
and testator’s children, yeb when tho widow v
moved to Olio to live, and sold the “home farm” and put o
steunger in the catual and adveseo possostion, biostlo in testne
for's children, the trush wonld cense nnd terminato undl th
fate become vested in wife and chiliran a5 tewants i conon
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duting life of wiow. Perry on Truats, secs, 250, 260 anil
ot0; ln v Coln, 64 8 Am Prob Tep. n Mn]nrv Hor-
don, 78 Ky. 1
154 (4) Tn construing ﬂm v ot tho ol i  quiidon, th
intoution of the tostater shall eontrol, s the same may b
gathiersd from the whols instrumeat, the subjecbmatter and
tho surrounding cireumtances. 3
Minor's Tnstitnlcs, pp. 63 and 068; Hall v. Steph
Mo. 677; Small v, Field, 102 Mo, 104, 192
well, 108 Mo. 151 [ong s 307 M, B, oy
phy v. Gilin, 118 Mo, 11

) J.—Tis s an aetion of ejectment by plais-
i to recover the possssson o an undivided tonth part of w
large tract of Tand in Nodaway county, of which plaintifs

Tather, Dr. Parry FL Talhot, s tho ownst, imd upon which
b and bis wife and ehildron resided at the time of his death in
October, 1880,

The petition 18 n the usual form and the agswer 1 gen-
eral deninl. The case was tried to the court, n jury being
waived. Pliintiff_recovered judgmont for one nndivided
wwelfih intorost in the land, and 620 domoges. Defendant
appeals.

nintiff is one of the clildren and heirs at law of Parry
T Talbots and clafoss tide to the land in question under the
‘provisions of n will duly exconted by bis father on. the 15t
dny of September, 1880.  The provisions of the will benving
ones involved i this litigation aro as fl\\lnws'.

“Pirst. Thin my ill that my home fa o]
properts be lield by my belosed wie durivg e i m.
time for & lome for o snd my clildion” .

“Ihird. Should my wife die before my youagest c)nld
hecomes of oge, tis my will that the proporty bofora
tiowed shel mo b nobd v my ot ehid besow oF
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age, Teigmy will that suid propérty be sold und divided e
trveen all of iy elildren qually.”

Somo soven or sight yeurs aftar tho danth of Perry TL
Talbiott, his widor, the mother of pliintif, mirried n o by
thie numie of Draper, wnd moved to Ohio where she has siner

resided. Whent she ldz the farm all of the Talbott ehildse
were married cxeept iearo und Tolm, the plaiutif,
B excapt theso Lyo who were
thew minors.

101890 tho defendunt ntq\umd iy purshiss the interst

of the widow and all of thia childvou who wer then of uge, the
‘I rolniiog s iniaet deieadfrom tho wil of s o
iher, nd for which he proseoutes chis auit,

Tefendiut asked amdl the soust refusad to declare the luy
t0/ho a3 follow

const, sitting s o jury, deslures the Tay to o
Ot by the will in evidence, Uic widow of docoased is now
acized of o life estate, and the plaintiff is nol entitled to ro-
cover.

The-court declnres that, wnder the evidence; pluintift
= nat ontitled to recover.

The eonrt declares the I to be that under the: wiil
svidence, the life cstate ia vested in e widow, subjeot to
st n tho will raised, nnd the plaintiff is not eatitled to ro-
covir in this netion.

The question i, ean tlie plaintifl, under the provisions of
90 will secover, dnring the Tifetime of his mother, the fnter-
d o lim by the will aguinst defonduit
e serpuired title from her?

15 olenr thut. by the provisions of the will Mrs, Taltout
took u ife estate in the lmd, and wnlest thal ostate i mndy
wondiions] wpon its ee ws x homestend by. hee and her ehil-
dren, by the words; “for a kome for ber and my childron”
‘phintiff iz not. entitled to recover in this action nor will be be
divvingg ber lifetime.  These words do not, we think, qualify
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forfelted beeause of the faet that she
t s 0 home for her and ber aliildren, or be-
enuse of the fuct thut she eold and conveyed her interest
tharein to the dofendant, Sho was not obliged at the risk of
forfeiting e life estate in the Jand, to occupy it o a home
for lier and lier elildren, but the words qated, wore only es-
pressive of the wishea of the testator, and in 1o weay fraposel
to the lfe estate granted t0 Mrs, Tallott, the
sssmms ot Gu g by
ssing  similar aubjeat in 1 Jarman on Wills (5.
Am. m), p. 004, it issuid: “We are ta consider whether in
essos wharo words are alded, expressing a purpose for whid
giftis made, such purpore i to e considered obligutory.
Wlhen the purpose of the gift s the benofi salely of the donen
himsel?” [which is the ase hore iftor the childron maeried
nd Jeft], “he can claim the gift without applying it to the
‘purpose, nud that, it s conceived, whether tho purposo be in
terms obligatory or not.”

Lxpusing gy kel Chkely S-S5y
samo wuthor announces tho ralo to be that when
ill ot tothe dnponl f the wif o Horelt und ooy
the chldren do not bocome joint tenants, and their intorest is
aubjest to u life estate in the wife, [Id, p. 690.] “But
hera, ns tho ease of precatory trusts if the property is given fn
the first instance for the nboluta bensfit, o (o b at the
posal of the donee, especially if snch donce he the parent, no
trust will bo created by subsequent wonls showing that the
‘maintenanes of the ehildren was @ wotive of the gift” [1d,

. 700]

Tu Thorp . Owen, 2 Hare 008, the testator, by hia will
‘provided that cverything during the lfo of bis wife should re-
min s it w28 For her use-and bencfit and after hor decease b

o bis real estate {0 bis male heir, und bis personal estate to
i il g thet i g i oo e o it ity
that she might suppor herself and her children necording (0
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her diseretion md for that purpose. Tt was held that s
widow took an aheolute fntercst, for lies 1ifo in the vaal estate:
o frst clanee of the will doos not provide that the per-
sonal property and faem shall be Leld jointly by the wife and
the ehildren of the testator during the iauial Tife of the wife,
for o home for her and them, Lt that it shall be Leld by bes
during hor il 6y vl e 6 0 g
of the tostato e possession was hers oxelusively and
S et sy nms Towe e . Atbrabe el
of it during her mmm

This position seems to find support in the fact that. the
only wetation leced wpo e sHenaton of the rapery
by the third clause of the will, by which it is provided that
the event, of the denth of the wife before th youngest chikl
heeame of age that the proporty should not bo sold until th
oot mamed event occurred, when it wis to be sold ad the
procceds divided equally amoug the testator's childron. T
ttking theso two elnuses together there was we think u cloar
imtantion upon the part of the hushand to give the whole of the
‘property {o the wifa during her natural life with roraainder to
the children.

Tnder the statute the wife upon the denth of her hushand
was entitlod to the rents and profits of the farm wntil hes
dowor was assigned, and s dower to one-third of the lnd dur-
ing; her natural lfo which she could disposa of by deed if she
cliase, und certafnly the testator in this case did not intend to
ivn. his wife 5 Toss estate than sho was ontitlod (0 by fay, buk
that he did intend to enlarge such interest, mnd to give her
the entire form during ber lfotime, and, it is equilly clear
that ho did not intend to doprive her of tho poso
her life estate therein, for no uch pmluhllm\ el is e
tained n tho will. But plaintiff relics upon Bland v. Rhodes’
Adn'r, 30 8 W. Rep. (Ky.) 967, ns annomncing an advars
Ll it i e et o il 1t
1 A o o o B b ot A
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sguimat it Tn that oae ho will provided that fq ummm to
my wif the house and ot npon which T o ive
& howostead for bor nd my children by hor” s b
that tha vie took & lifo state, with romainder to the testa-
tors childron by her. Tho eourt said: Tt seems to be tho
general curcent of decisions in this State for quite a wumber of
yenrs to consiruo hoth wills and decds made by husbands i
favor of and to their wives and children, or to the wife for the
use und heneit of herself and children, o to the wifo [n trust
For the nsa mud banofit of herself nnd children, all, in the ub-
sence of some express fntent that they should hold differently,
to indieate an intention that the wite shonld take a lifa state,
that she may thus menage and. control the estate, and therchy
raise and. educate the children, the children taking st ler
duatl the remninda.”
Davie v. Mardin, 80 Ky. 073, it is said:

hushand mukes provision for his wife and ehildren, o should
be presumed to doso with the intention to give the whole tn
the wife for life, remuinder to the children, unless o vontrary
inteution fa sma e ton o
the facts and circumstanees attending 16 While the ques-
tion involved in these enses waa 5 to whether th wito tock 1
Tife or a foe simple cstate in the land, they tend to show (hat
il eanhumngm e provisions 10 the will nvolved
in this litigation, the wife tokes the entire estate in
Jand d\lrnvg ber natmrat life, with remainder in fee to the chil-
dren of the testato

The wall establiched rule in regard o the construetion
of wills in this Stata 3, that they must be so constrned 53 fo
conform to the intention of the testator, and when this rale i3
abaorved there is no eseape from tho conclusion that the testa
tor intended to give the farm to his wife for and during her
natural lfe, for the benefit of horeelf and children, and this
being the exze she had the right to disposo of her fife estute in

ns of the provision, or from
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the Tond, which waa nequired by defondant by the deed thorets
from herself amd husband,

W therofore revorse the judgment. Ganer, P,
Suznwooy, I, concur.

and

Tavuorr v. Sousemen, Appolant,

Diviaion Twe, Tune 28 1590

Zrumtore Action. it o o found. on pigs
o hie vt 18 e hed Lk (L ko v, Eromaiie
bl

Appeat from Nodaway Cirenil Courl —1Tos. C. A Axruowy,
dudge.

Revensmn,
Wasraaae €. Eunsso for appellant.

Growsny & Guowsey and T. B, Newsas for se
spondent.

GANTT, P. J.—Thia is an netion of ejectmaent for an
undividod one-twelfth of what is known i Nodaway county
s the “Tlome Furm" of the late Dr. I’ IZ, Tulbott.

Plainiftis one of eloven ehildren of suid deccased.
Fendnnt pleaded in bis wnswer the Jast will of Dr. Talbolt us
set ont in ewse of Tilbott v. Mumill considered and decided g
this court nt this toru and repored on pago 92 of this yolume.
Plaintf admitted the will and sl that. Mes Talbott, o
widow of Dr. Talbott, was st alive,

“The evidence in all sbstantial sespcts was Tk that in
Taihott v. T Pluintiff tecovered judgment for one-
fwelfth part of the said Innds and dofendant appeals,
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The s points are muds aud the sme authoritics cited
s i Talbott. v. arill

For the reasons wssigned by Jndge Bouasss in Talbott v.
Bl e hold that thie widow of Dr. Tulbolt took an estat:
d his children @ reninder in fe, to be dividud
Ty youugest ebild beconies of age, if that shall not bap-
pun natil after the widow's death,

As the prticulsr estate for life has not et terminated
this action s promature und secordingly the judgerent is re-
versod. SnEwwoon and Boxosss, ., consor.
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